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This brief is submitted to set forth the position of 
defendant-appellee, Chemical Fund, inc. (hereinafter ‘‘the 
Fund’’). Since this action was purportedly instituted on 
behalf of the Fund, its counsel have participated in the 
defense of the action only to the extent necessary to protect 
the best interests of the Fund and its shareholders. Counsel 
has been instructed by the Fund’s Board of Directors to 
submit this brief stating the Fund’s position on the central 
issue in the action, that is, whether brokerage commissions 
on purchases and sales of portfolio securitses were used 
in the best interest of the Fund or whether, conversely, the 
Fund should have sought to recapture portions of those 
brokerage commissions as suggested by plair.* ff. 


. Although a reversal of the decision of the Court below 
could result in a money recovery by the Fund, it is the 


view of the Fund’s Board of Directors that such a result 


would not be in the long term best interests of the Fund 
and its shureholders, would be manifestly unjust and would 
undermine the proper exercise of responsibility by the 
Board. 


At all relevant times, the Fund’s Board of Directors 
was kept apprised of the possibilities of recapturing some 
part of the brokerage commissions paid by the Fund and 
actively considered whether or not to seek such ‘‘benefits”’ 
for the Fund. Although many factors weighed against 
recapture, the principal reasons for the Board’s decision 
not to seek any recapture of brokerage commissions were 
its desire to obtain the best execution for portfolio trans- 
actions, to avoid the conflict of interest, real or apparent, 
inherent in recapture, to utilize commissions to promote 
sales of Fund shares (so long as that was permissible) and 
to obtain useful research information. 


A great deal of evicence was adduced in this regard 
by the other defendants in the action which is contained 


in the record and not reviewed here. The Fund emphasizes 


that the decision not to seek recapture of brokerage com- 
missions was a decision made jy its Board of Directors, 
a majority of whom were concededly independent, as a 
matter of good faith business judgment. 
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